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Where the mind is without fear 
and the head is held high; 
where knowledge is free; 
Where the world has not been broken up 
into fragments by narrow domestic walls; 
Where the words come out from the depth of truth; 
Where tireless striving stretches its arms 
towards perfection; 
Where the clear stream of reason 
has not lost its way into the dreary desert sand 
of dead habit; 
Where the mind is led forward 
by thee into ever-widening thought and action 
Into that heaven of freedom, 
my Father, let my country awake. 


~ Rabindranath Tagore 
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We do not believe in a rigid autarchy, but we do want 
to make India self-sufficient in regard to her needs as 
far as this is possible. We want to develop 
international trade, importing articles which we | 
cannot easily produce and exporting such articles as 
the rest of the world wants from us. We do not 
propose to submit to the economic imperialism of any | 
other country or to impose our own on others. We 
believe that the nations of the world can co-operate 
together in building a world economy which is 
advantageous for all and in this work we shall gladly 
co-operate. But this economy cannot be based on the 
individual profit motive, nor can it subsist within the 
framework of imperialist system. It means a new 
world order, both politically and economically, and 
free nations co-operating together for their own as 


well as the larger good. 


~ Jawaharlal Nehru 
October 4, 1940 
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TO BE OR NOT TO BE 


_ (Human Health and Patent Law’s Latent Lethality) 


Dear life in good health and free from disease is the foremost human 
right and is a constitutional fundamental. The humbler the Indian human, 
the higher the State’s duty to protect the person, man, woman or child. In 
this perspective we may have to examine the impact of TRIPS on Indian 
corpus juris vis a vis the Right to Life seepage: under Article 21, read with 
Article 14. 


Public health Laws, national drug policy and the patent system are intensely 

inter-related. This was explained by none other than our great Prime Minister, 
the Late Mrs. Indira Gandhi while speaking at the historic session of the World 

Health Assembly in Geneva on May 6, 1981. In her words: 


“Affluent societies are spending vast sums of money understandably on the © 
search for new products and processes to alleviate suffering and to prolong 
life. In the process, drug manufacturer has become a powerful industry.” 


Adding further, she commented thus, on the patént system: 


“My idea of a better ordered world is one in which medical discoveries would 
be free of patents and there would be no profiteering from life or death.” 


In this historic session, the participating countries unanimously adopted a 
resolution for “Global Strategy on Health for All”. Since then, there have been 
laudable contributions by science and technology to successfully tackle many 
health problem areas. While there is substantial unfinished agenda on the 
health front, new formidable challenges have been thrown up by an unequal 
treaty on all pervasive economic and social aspects by the Final Act embodying 
the results of the Uruguay Round Negotiations. In particular, the Agreement 
on Trade Related aspects of Intellectual Property Rights (TRIPS) is the most 
contentious part of the Final Act. The aim of this Agreement is to enforce 
globally tough standards in respect of several forms of intellectual property, 
which include patents, trademarks, protection of undisclosed information, etc., 
totally forgetting the laudable goals expressed by Mrs. Gandhi in regard to 
freeing of medical discoveries from the patent system. 


(B.K.KEAYLA) 
Going to fundamentals, what is a patent? 


A patent is a monopoly right granted by a State to a person to exploit and 
benefit from the invention patented by him for a particular period. Thereafter, 
it passes into public domain. According to Justice Rajagopala Ayyangar’s 
report submitted in 1959, which report constitutes the basis for the Indian 
Patent Act, 1970, “The theory upon which the patent system is based is that the 
opportunity of acquiring exclusive rights in an invention stimulates technical 


progress in four ways: first, that it encourages research and invention; second, 
that it induces an inventor to disclose his discoveries instead of keeping them as 
a trade secret; third, that it offers a reward for the expenses of developing 
inventions to the stage at which they are commercially practicable; and fourth, 
that it provides an inducement to invest capital in new lines of production which 
might not appear profitable if many competing producers embarked on them 
simultaneously. Manufacturers would not be prepared to develop and produce 
important machinery if others could get the results of their work with 
impunity.” To the same effect is the decision of the Supreme Court in 
Vishwanath Prasad v. Hindustan Metal Industries (1979 (2) SCC 511). 
(Justice Jeevan Reddy) 


Commercialisation of mental gifts, in a cultural milieu where 
‘knowledge is free’, and is transmitted from generation to generation as a 
duty, it is incongruous to convert discoveries, the product of divine flashes 
and universal commitment, into 'cash and carry’ vulgarity but that is the 
perversion prevalent as a mght under pressure from the Western Big 
Business. ‘Intellectual Property Rights’ conceptually belongs to this 
moneymanic bigotry and TRIPS is the parent of this morally indefensible 
but virtually glorified anathema. Even so, in human affairs, minor 
adjustments, without forsaking fundamentals, may be necessary for peaceful 
co-existence. Even TRIPS text partially acknowledges this aspect. 

It is ironic but interesting to recall the great American Thomas 


Jefferson’s famous words: 


“IF NATURE has made any one thing less susceptible than all others of 
exclusive property, it is the action of the thinking power called an idea... No 
one possesses the less, because every other possess the whole of it. He who 
receives an idea from me, receives instruction himself without lessening mine; 
as he who lights his taper at mine, receives light without darkening me.” In 
Thomas Jefferson’s inspiring vision, there are no barriers to the acquisition of 
knowledge. Nobody owns it, everybody partakes of it—and the world becomes 
richer. | 


Alas, his country is the most venal violator of this value. 
Our cultural cornerstone, the Rig Veda mandates: ‘Let noble thoughts 
come to us from every side’. Patenting intellect or its products is 


sacrilegious and social outrage. 


Knowledge economy and monopoly money for ideas is farewell to 
Jefferson’s thought and Vedic vintage heritage. We must declare farewell to 


profit in ideas as an abuse of culture. 


The trouble with the law is that it does not differentiate between the incentives 
needed to invest in different kinds of technologies. It accords as much 
protection to an idea thought up in the bath as to a drug that may have taken 
many years and hundreds of millions of dollars to move from conception to 
marketplace. Even Jeff Bezos, founder of the Internet retailer Amazon and the 
holder of several business-method patents, has suggested in an open letter 
posted on the Internet that software and business-method patents should have a 
shorter life than other patents—say, three to five years. 


The deleteriousness of TRIPS, in relation to health and social justice, 
cannot be wished away by Parliament since Right to Life, a basic feature and 
constitutional guarantee intractable by parliamentary majority, cannot be 
truncated or trampled upon. So too social justice and right to development 
in its distributive dimension. While in form and phraseology the WTO -— the 
successor to GATT-was set up to ensure more free trade, in actual fact the 
TRIPS . Treaty catalyses monopolies, inhibits competition and freezes 
initiatives of Indian scientists and technologists in producing cheaper and 
better products by more facile and finer processes. The TRIPS Agreement, 
in its restrictive provisions, sabotages developmental objectives and creative 
quantum leaps by countries like India which have intellectual potential and 
actual successes in the field but suffer from inhibitions through TRIPS 
taboos and GATT handcuffs. The specious plea that Foreign Technology 
will flow into India if product patent is legalised, is a patent unreality. 
Wisely, our Parliament currently gives only process patent although hasty, 
harmful mutations are under way. Under TRIPS, monopolies are 
strengthened and prices of pharmaceuticals are apt to jump, leaving the poor 
and their Right to Life to fatal fate! The only option is Right to Die since 
high-priced medicines are out of bounds for the indigent and the average 
Indian. Domestic enterprises have to encounter unequal competition on an 


uneven playing field with gargantuan corporations with their publicity 


power, glamour and clout. MNCs are mareechas and Parliament should not 
functionally succumb to ‘golden deer’ xenophilia. Quo bono do legislatures 
make laws? In short, the interest of Indian consumers and producers will be 
a casualty if the Patent Law of India, so carefully crafted, is to suffer 
mayhem by parliamentary self-infliction under exotic pressure and/or 
insufficient understanding of the portents if products of all kinds are thrown 
open for patentisation. ‘Health for all’, an undertaking made by India 
internationally, will be a victim of surrender to TRIPS pressure. Beware! 
The poor shall not spare but would rather dare in despair. 

The Central Government is moving the new amendments apparently 
under the TRIPS Circean spell, although I hold the humble view that by a 
people-oriented interpretation and national resistance, based on grim 
realities, we can salvage a substantial portion of our existing statute. Let me 
recall Arts. 7 and 8 of TRIPS Agreement: | 


Article 7 
Objectives 


The protection and enforcement of intellectual property rights should 
contribute to the promotion of technological innovation and to the transfer and 
dissemination of technology, to the mutual advantage of producers and users of 
technological knowledge and in a manner conductive to social and economic 
welfare, and to a balance of rights and obligations. 


Article 8 
Principles 


(1) Members may, in formulating or amending their national laws and 
regulations, adopt measures necessary to protect public health and nutrition, 
and to promote the public interest in sectors of vital importance to their socio- 
economic and technological development, provided that such measures are 
consistent with the provisions of this Agreement. 

(2) Appropriate measures, provided that they are consistent with the 
provisions of this Agreement, may be needed to prevent the abuse of intellectual 
property rights by right holders or the resort to practices which unreasonably 
restrain trade or adversely affect the international transfer of technology. 


Justice Jeevan Reddy in a lucid lecture explains a vital difference 


between Process Patent and Product Patent. 


Patents are of two kinds — product patents and process patents. If the result of a 
new process is a new article or a better article or a cheaper article than that 
produced by old method, that process is patentable and is called the process 
patent. In other words, a new and alternative method of arriving at the same 
result, irrespective of whether that result is better or cheaper, is patentable. As 
against this a product patent means the grant of a monopoly right to produce 
that product which necessarily means preventing any other person from 
producing the same product, whether improved or otherwise, and even by 
adopting a different or new process, for the period of patent. The Rajagopala 
Ayyangar Committee advisably and wisely, if I may say so with respect, 
recommended for providing legal protection only to process patents and not to 
product patents. 


The battle between process patent and product patent can be largely 
eliminated by a stiff Indian stance. Value of Life, law and order, moral 
standards and cultural heritage are inviolable and non-negotiable. Whole 
rural communities will break the amended patent law when confronted by 
starvation and death as a consequence. The globalisation pressure and Fund- 
Bank crisis even now show up in escalating diseases and suicides. When 
Freedom dawned, great expectations blossomed, But expectations darkened 
into anxiety, anxiety into dread, and now with TRIPS-induced changes, 
dread will deepen into despair! De profoundis! Trips versus Terrorism is 
apt to be the dialectical contradiction. The choice is obvious. The 1970 Act, 
with humanist concern, makes compassionate exclusions. Let me quote 


Justice Jeevan: 


While defining the expression ‘medicine or drug’ in such expanstive terms, the 
Act took care to exclude several matters from the purview of “invention”. 
Section 3 sets out matters which cannot be treated as inventions. Among the 
matters so excluded in section 3 are “(h) a method of agriculture or 
horticulture; (i) any process for the medicinal, surgical, curative, prophylactic 
or other treatment of human beings or any process for a similar treatment of 
animals or plants to render them free of disease or to increase their economic 
value or that of their products.” 

Almost 90% of the drugs and medicines produced in the world are produced by 
about ten multinational corporations in the world located in USA, German , 
Switzerland, UK and probably Netherlands. These multinational companies say 
that they are constantly inventing new medicines to treat human and animal 
ailments and plant diseases. They say that they have to and have been spending 
billions of dollars on research, that only a few of the products into which 
research is conducted prove to be successful from a commercial point of view 
and that to enable them to carry.on this research activity it is essential that they 
Should be allowed to have a patent for the product invented by them so as to 


reimburse themselves for the cost of research undertaken by them. Since their 
products are sold all over the world, they prefer uniform patents laws, i.e. 
product patents, modeled upon the patent laws of the advanced countries. In 
short, they want to impose product patents on all those countries where it does 
not exist — and India is one of them. At this juncture, I may point out to a 
popular but true example illustrating the consequences of the product patent 
system and the process patent system. Glaxo is one of the multinationals. It 
manufacturers, inter alia, ‘zemetac’, an antacid medicine. It manufacturers the 
said medicine in India, in UK and in USA. A ten-tablet strip of zenetac costs in 
India a little above seven rupees, in England it costs more than three hundred 
rupees and in USA it costs more than eight hundred rupees. Even in Pakistan 
it is sold for around one hundred and twenty rupees. You may immediately ask 
why is Glaxo selling the very same medicine in India at such a cheap price and 
why is it selling the same in USA at more than hundred times the price in India. 

That is because in India we do not have product patent. The absence of a 
product patent has enabled any number of Indian pharmaceutical companies to 
manufacture antacid tablets with the same properties by different processes, 

processes which are both cheaper and, may be, better. 


Product patent is death sentence on indigenous pharmaceuticals. The 
blunder of signing the Uruguay Round (later conceded by some ministers) is 
an anti-people sell-out. One thing is certain. Any product, to be patentable, | 
needs the triple qualities of (a) novelty (previously unknown to the public) 
(b) non-obviousness (containing sufficient imnovativeness to merit 
protection) and (c) industrial applicability for usefulness. By one broad 
stroke, all ayurvedic drugs, adi-vasi recipes, alternative native medicines, 
Naturopathy magneotherapy and yoga therapy, from Charaka and Susruta 
and Patanjali downwards, familiar in various parts of India and therefore no 
novelty at all, can be out of the pale of patents. Native orthopedic, siddha 
and other homeo systems, tantric therapies and pranic healing plus plus 
cover a wide field and can be banned by statute from patentability. Minimal 
changes which have nothing to do with the core of it, but imparted glittering 
appearance, attractive packing and sexy advertising magic, cannot be treated 
as establishing novelty. Ultra modern manipulation of. ancient vintage 
Indian medicine cannot be fobbed off as patentable merely by using dazzling 
brand name baloney. Already American pharmaceuticals are taking patents 


for neem, tulasi, gooseberry and what not? This is a fraud and scam, not 


legally permissible. We cannot legitimise this trick. ‘Invention’, to be new, 
must be a substantial, original addition, not trivial colourable deception. 

Dr. Vedaraman, a super-specialist in this legal branch, suggests that 
the section 2 (I) “invention” has been understood to mean “an invention 
which must involve” an important technical advancement _of considerable 
economic significance” in relation to prior art or the matter existing in public 
domain on the date of application. Tweedledom to tweedledee i:s too trivial 
an innovation. 

Process patents are already in our statute although, philosophically 
speaking, knowledge is universal and free. Advance of civilisation or march 
of science is not decided by rushing to Patents offices. It is doing violence 
to cultural values to measure prosperity by profusion of patents. Even 
assuming intellectual property (a divine gift) 1s monopolizable, larger 
opportunities to make products in public interest must prevail over vulture- 
culture greed and profit through patents, sacrificing humanitarian 
considerations. Life-saving methods must not be market-controlled 
commodities or services. The worth of the human person is so high that the 
maximum enlargement of easy availability of such products and processes 
must be legally permissible. Viewing TRIPS from this mega-benevolent 
angle, articles 7 and 8 can be liberalised hermaneutically and thereby we 
may drop the injurious amendments to the Patents Act. When a patent- 
holder monopolizes and practises exclusivity and secrecy so as to contradict 
‘the promotion of innovation’; he obstructs dissemination of technology and 
thus he violates Art.7. His operation is not conducive to social and 
economic welfare. So a specific provision against patents whose result will 
be socio-economic barrier to India’s research and discovery of new 
pharmaceutical advances is fair. The West cannot claim legitimacy for a 
stranglehold on Indian progress, using patent right as an iron curtain. Law is 
for life, science is for ‘man’ and the dignity and worth of the human person 


shall not suffer ‘patent servitude’. Let us not forsake U.N.fundamentals. 


Art. 8 (1) quoted above has great potential for whittling down the 
scope for patents where life, health and social development, vital for the 
people so pervasively poor as Indians, stricken with ill-health and 
nutritionally miserable. To exploit sickness and peril to life merely to 
pamper monopolists is to betray constitutional mandates and global human 
rights. We cannot allow MNC quislings in Bharat. Ours is a socialistic 
pattern of society. We have the Jayasukhlal Hathi Committee Report, 
radical and value-based, whose recommendations are utterly incompatible 
with the proposed amendments. We have high infant and maternal 
mortality, famine conditions and fatal syndromes to cure which medical 
supplies are an urgent necessity across the nation. But where is the will to 
resist predator-corporate power and redeem the tryst with the nearly five 
hundred hungry million humans? Our patriotic parliamentarians will (must) 
decline to outrage the conscience of a sixth of mankind through nescience or 
pusillanimity and invite rebellion against MNC tyranny. 

Members (like India, for instance) ‘may, in formulating or amending 
their national laws adopt measures necessary to protect public health and 
nutrition, and to promote the public interest in sectors of vital importance to 
their socio-economic and technological development’. This is TRIPS text. 
Given semantic sympathy, we can press everything needed to protect and 
preserve public health, nutrition as well as public interest and technological 
development, and make drugs to remedy the proliferating maladies 
victimising the masses and thus save the 1970 Act almost in toto as falling 
within the permissive spaces of TRIPS. Of course, the battle raging round 
product versus process patent remains, although I take the view that, having 
grave regard to the grim state of health, fatal diseases prevalence of penury 
and inviolable Buddha-Gandhi tradition of compassion, the rejection of 
restrictive product patent is reasonable. The Preamble and basic features of 
the Constitution bind and command this step. The Parliament, I hope, will 


take a humanitarian stance and preserve large portions of the present law. 


‘Public health and nutrition’ “public interest in sectors of vital importance to 
socio-economic and technological development’ (Art 8) are broad in their 
Sweep and an imaginatively merciful meaning will accommodate many 
sections of the 1970 Act now sought to be modified because of TRIPS panic 
and WTO awe! Abuse of IPR by rights-holders and unreasonable restraint 
on trade and other adverse ploys affecting national concerns can be checked 
under Art.8 (2). Why not dare and do, sustaining the present law, instead of 
amendments being made to suit corporate palate and pocket? 

Art.27 (2) gives scope for saving our patent law from Corporate 
claws. Let me read the text here: 


Members may exclude from patentability inventions, the prevention within their 
territory of the commercial exploitation of which is necessary to protect ordre 
public or morality, including to protect human, animal or plant life or health or 
to avoid serious prejudice to the environment, provided that such exclusion is 
not made merely because the exploitation is prohibited by domestic law. 


Let me present a set of interrogatories: 


Patents in India for goods manufactured outside and imported? Sky- 
high prices for drugs and commodities needed by poor people in large 
numbers in our Socialist Republic without State control? Over-publicised 
goods with erotically appealing and addictive methodology to create 
craving? Manufacture of vicious but tempting consumer items—the coke 
craving and Macdonald magic which harm health in the long run—may 
become ‘the opium of the people’, eventually leading to cancer deaths, 
suicides, bankruptcies, divorces, social disorder, morally degenerative and 
traditionally obnoxious merchandise, made and sold with malignant 
monopoly, creating law and order problems, violation of hygiene and the 
like? No, never! These exotic goods and services are bete noire for the 
composite cultural heritage of India (Art.51 A) and incompatible with social 
justice basic to our Constitution. To grant a monopoly by way of patent 
within India, without obliging the producer to manufacture within our 


country but to import and exploit the market, free from competing Indians, is 


10 


egregious absurd and anti-Indian. The concession of patent must be 
conditioned by the obligation to make the goods here. Let me cite Sir 
Robert Reed: 


“Nothing can be more absurd or more outrageous than that a foreign patentee 
can come here and get a patent and use it, not for the purpose of encouraging 
industries of this country but to prevent our people doing otherwise what they 
would do. Toe allow our laws to be used to give preference to foreign enterprise 
is to my mind ridiculous.” 


To manufacture cheap outside, import and sell at any price, in our 
market preventing by law indigenous producers. is almost a definition of 
colonisation by a foreign power entering India, forbid Indians making the 
goods but offer a monopoly market. Why concede this dog in the manger 
strategy? This is text book case of violation of Art.19 (1) g and 19 (6) of 
the Constitution. This stratagem, if legislatively approved, is a shock and 
shame and proof of conquest by patent. Arts.14 (equal protection of the 
law), 19 (right to any trade or business) and 21 (right to life in good health) 
stand stultified if such glaring inequality between Indian products (denied 
patent) and foreign import of any commodity granted exclusive selling rights 
with no special benefit to the Indian consumer. This is gross inequality writ 
large, arbitrary, with no rational nexus to the wellbeing of “We, the People 
of India’.(Art.14). Similarly, Art.19 is unreasonably transgressed. To refuse 
the non-patentee the right to manufacture the same product, the restriction. 
must be justified constitutionally by reasonable grounds relatable to public 
interest. For surrender of a non-patentee’s Art.19 rights what is the 
substantial public interest for Indians? No other ground save that MNC 
Might is Right. Capitulation is placation of foreign tycoons! And ‘the most 
unkindest cut of all’ is that by grant of patents on even agriculture, 
pharmaceuticals and essential items necessary for the life of the community 
art. 21—the right to life, health, shelter—are frustrated. So, it follows that 
‘whether products are imported....’ cannot stand constitutional or humanist 


scrutiny. Where is the ‘even playing field’? Can Free Trade warrant 
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Trading Away our Freedom? But that is the result if the bill goes through 
as introduced. Mark you, your large constituency is the Indian Poor 
Unlimited. So you shall not make pick-pocket jurisprudence. Please listen 
to the voiceless. 

However, by interpretative enlargement, Art.27(2) of TRIPS can be 
turned to our advantage by exclusion from patentability any invention on 
grounds of ‘ordre public or morality.” Non-patentability, so as to protect 
human, animal or plant life or health or to avoid prejudice to the 
environment, is valid under TRIPS. So, a large area of manufacture can be 
kept out of bounds for patents, having regard to Hindu religious sentiment of 
Vedic vintage, with its worshipful concern for plants and animals, ecology 
and environment. The sages had given us a legacy of integral, ecological, 
compassionate and religious faith. That high value, if violated, deep faith 1S 
stabbed. 

I have made my constructive comments on how to tone down TRIPS 
agreement for the country’s welfare and how to liberate ourselves from an 
international Treaty, which has not had parliamentary endorsement, judicial 
validation or other democratic process of ratification. To my mind, we are a 
free people and need not suffer from the syndrome of mendicancy before 
Big Powers by GATT and WTO-compliant statutory submission. Once this 
is granted, we can stand on our own legs without servility to deleterious 
treaties, which are “‘unwept, unhonoured and unsung’. 

Even so, the Government has moved the Patents Amendment Bill 
proposing to amend the Patents Act 39 of 1970 which, in the past, has been a 
major success in the legislative field for the promotion of the health of the 
people and advancement of industry and agriculture. Assuming that some 
amendments are necessary, how far do the amending provisions stand the 
scrutiny of reasonableness and constitutional compatibility? 


TRIPS must be read down as its broad objective is: 
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1. “to ensure that developing countries......secure a share in the growth in 
international trade commensurate with the needs of their economic 
development”. To quote a statement made by the Government in an 
international forum, “Developed countries have utilised the WTO system to 
obtain legitimacy for their own protectionist policies”, and they continue with 
their trade barriers. So I urge Parliament to reject WTO super-sovereign hold. 


Z: “Members may, in formulating or amending their national laws and 
regulations, adopt measures necessary to protect public health and nutrition, 
and to promote the public interest in sectors of vital importance to their socio- 
economic and ‘technological development, provided that such measures are 
consistent with the provisions of this Agreement”. We have room for 


interpretive benevolence. 


Let us realise the wide gap in per capita consumption of drugs and 
feel, feel the poverty-health nexus of Third World inhabitants. “For example, 
70% of Indians cannot afford modern medicines, poverty being the real 
reason. The situation will be disastrous once product patent is granted to 
products too.’ Is India the first among the poorest as a Report states? 


A U.N Report produced for U.N.D.P says that TRIPS was signed before most 
governments and people understood the social and economic implications of | 
patents. Third World TRIPs must be protected: Union Law Minister (Hindu 
Business Line, 12 February 2000). The Minister stated the rights of the poor 
and developing countries must be safeguarded while enforcing TRIPS Laws. 
He also added “that although India was taking to a free market society, India 
had a constitutional obligation to provide assistance to the poor.” 


W.H.O. DAP Series No.7 (Health Economics and Drugs) has recommended 
“that any drug on the WHO Model List of Essential Drugs should be the object 
of a compulsory licence for public health reasons. Also W H O report states “a 
certain number of “sensitive” provisions of the TRIPS Agreement particularly 
the general principles concerning the protection fo health, the obligation to 
work the patent locally, anti-competitive practices, and the exclusive marketing 
rights conferred during the periods of transition, will necessarily be subject to 
interpretation in their application. 


A thoughtful quote from a paper by Keayla, an expert on 
Patentisation. 


The raw materials from India were exported and value added finished goods at 
monopolistic prices were sold in Indian markets. The industry was dominated 
by MNCs. They were reaping enormous profits from the Indian markets. An 
American Senate Committee, headed by Senator Kefauver, stated in 1959 in 
their report that the prices of drugs in India were “amongst the highest in the 
world”. 
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The Paris Convention (amended several times adversely to our 
interest) was opposed by eminent judges (retired) because the creed of the 
Convention was the protection of private profit at the expense of the public 
interest. TRIPS, by the backdoor, has brought us back into the Paris 
conspiracy. The 1970 Act helped the development of the industry. How? 
By certain salient provisions: 


Exclusion of certain fields basic to our economy and well being of Indian 
people from patentability; 

No product patents in some other important areas like drugs and 
pharmaceuticals, agro-chemicals, etc. ; 

Shorter period of patent protection; 

Importation not treated as working of patent; 

Compulsory licensing and license of right to ensure working and dissemination 
of technologies; 

Ceiling on royalties on sub-licensing of patents. Thus balancing of rights and 
obligations and ensuring that patent monopolies are not established. 

Because of these features, the Indian industry during the post 1970 period after 
the new patent system was introduced progressed quite satisfactorily. 


The producers in India rose from 5000.to 24000 and prices came 
down. India should not be tripped or trapped by TRIPS. The first 
interrogation to the two Houses, while considering the Amendment Bill is 
who make up the Constituency of the Parliament—the billion—strong 
Bharat or the TNC-philic millionaire-billionaire ‘haves’ of Elite India? If 
the former is sovereign and their alleviation is the prime command of the 
Constitution, the new amendatory exercise, TRIPS as the West construe it, is 
death warrant for the lowly, the lost and the last who have no wherewithal to 
buy hiked high-priced medicines when hit by lethal illness. 

This prefatory caveat serves as the nationalist perspective for a 
critique of the new legislative essay. 


The patent system legally ensures the working of the patent in the country, 
which grants the patent rights. Imports beyond a specified period is being 
regarded as abuse of patent rights (even the Paris Convention also called it 
abuse of rights) and for this reason the imports are being used as one of the 
reasons for the grant of sub-licensing to others. A _ systemof compulsory 
licensing has thus been provided in national laws. Compulsory licences are 
granted by the national governments for upholding the public interest. 


due to non-working of the patent or 


- inadequate working of the patent or 

- . due to the charging of monopolistic prices for the patented — 
product or 7 

- due to continued imports beyond % years from the date of 
patent grant 


In India, automatic licensing of rights has also been provided for certain 
products in public interest for ensuring working of patents in a competitive 
environment. This right is mainly available for chemical based products like 
pharmaceuticals. As regards the term of the patent, the same varies from 
country to country. India has been having term of only 5/7 years for process 
patents for pharmaceuticals and other chemical based products and 14 years 
for other products whereas USA held a uniform term of 17 years for all patents 
and now it has changed to 20 years because of TRIPs. 


The TRIPs patent system now seeks a uniform patent laws for all member 
countries of the WTO. (But their economies vastly vary) 


It would be relevant to mention that according to the U.S. Supreme Court “It is 
undeniably true that the limited and temporary monopoly granted to inventors 
was never designed for their exclusive profit or advantage, the benefit to the 
public or community at large was another and doubtless the primary object in 
granting and securing that monopoly”. (Quoted in Vaughan 1956, 32). But 
now this objective is being totally ignored in providing a global strong patent 
system in TRIPS. (KEAYLA) 


The prospect of the New World Corporate Order is portentous The 
price difference for drugs between India, with the blessings of the 1970 Act, 
and Pakistan, without such benign law, is lesson enough for the legislators. 

The Indian Patent Act 1970 has encouraged manufacture of bulk 
drugs and formulations in India and emergence of a very strong national 
pharmaceutical industry. The positive environment provided by the Act has 
resulted in much lower price in India compared to elsewhere in the World. 
These foreign prices are 5 to 30 times higher in other countries of the world 
who have product patent. It will be observed that the large multinational 
corporations worldwide have a turnover of anywhere of US$ 5 billion to 10 
billion. The product patent provides exclusive monopoly in the world 
market and therefore this is no opportunity of true competition. In fact it 
works on an oligopolistic system. The marketing cost is predominant and it 


is extremely expensive. 
Table 10 
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Price comparison of medicines 
(Prices converted into Indian Rupees) 


Drugs/Brands Company India Pakistan Indonesia UK USA 
Ranitidine © Glaxo 17.39 241.44 658.36 502.70 1080.72 
(Zantac) 
300 mg x 10s 

_ Times costlier (13.38) (37.86) (28.91) (62.15) 
Diclofanic = — Ciba 6.49 55.62 177.18 100.10 362.12 
Sodium (Voveran) Geigy 
50 mg x 10s | 
Times costlier (8.57) (27.30) (15.42) (55.86) 
Piroxicam Pfizer 28.33 72.50 218.45 117.70 958.32 
(Dolonex/Feldene) 
20 mg x 10s 
Times costlier (2.56) (7.71) (4.15) (33.83) 

One US $= Rs.36 Prices compiled in July 1997 


The above scenario is directly related to the ‘patent system’ practised in these countries. 
It is the same enterprise which is charging highly differential prices in different countries 


as it is possible to exploit the markets on the consideration of extent of patent monopoly 
available. 


I conclude with a quote from Hidden Agendas: 


As labour is cheapened and cast aside; as social legislation is eliminated and 
whole countries are transformed into one big plantation, one big mining camp, 
one big ‘free trade’ zone stripped of rights, sovereignty and wealth; as the rise 
of technology exacerbates class differences rather than abolishing them, 
increasing the vulnerability and tempo of work; as the guardians of this faith 


reduce ‘free speech’ to esoteric jargon, the warnings now come from within the 
new orthodoxy itself. 


Beware ‘the rumbling out there’, says the President of the Federal Reserve 
Bank. ‘People are dangerously suffering from globophobia,’ says a senior floor 
trader in New York. The magnitude of change in the world economy since the 
end of the Cold War,’ wrote the eminent American economist, David Hale, ‘has 
been so dramatic it has given rise to a new political phenomenon... voters now 
view trade issues in terms of domestic class struggle. In his book, Has 
Globalisation Gone Too Far? Another Harvard High priest, Dano Rodrik, 
wrote ‘The international integration of markets for goods, services and capital 
is pressuring societies to alter their traditional practices (so much that) in 
return, broad segments of these societies are putting up a fight. 


The fight has only just begun. 


More appropriately, let me draw the attention of the people of India, 
particularly the parliamentarians and party leaders, to the consequences of 
the Treaties entered into, costing us the essence of swaraj itself. The WTO 
is an assault on our sovereignty. India is now Treaty-bound to lift perhaps 
all quantitative restrictions on import and all non-tariff restriction on such 
imports. What a pity that constitutionally we have bidden farewell to 
constitutional values by reducing customs duty sharply to facilitate free trade 
for lawful loot. Food and food products, milk and milk products (with the 
largest cattle we have in the country) agricultural products, including cotton 
and rubber, industrial goods, manufactured elsewhere at cheaper cost to 
flood our markets and starve our rural and urban people,—is this socialist, 
Gandhian economics? Our public sector is being dismantled and our private 
sector will pine away and perish or be absorbed by MNCs. Small scale 
industries are all on their way to the grave. Do you know that Gandhian 
economies, and village and cottage industries precariously depend for 
survival on Henry Anderson Certificate since, it is reported, that the matter 
has been referred to an American Agency. In short, we are to suffer foreign 
domination and are all on our way to recolonisation. This I call is 
GATTastrophe. ‘Fair is foul and foul is fair’ seems to be the financial 
serendipity suicidally embraced by the Mughals in Delhi. This shall not be. 

Let us not worry about M.N.C pharmaceutical withdrawals if we do | 
not oblige them with patent Law for products. Dr. Dinesh Patel of the 
IDMA, an expert in the field, has stated: 


Many of the well known discoveries by international pharmaceutical 
companies, are mere molecular manipulations of existing patented drugs. 


He pointed out: 


“In the case of Tetracycline an antibiotic, Pfizer had modified its molecule to 
create and promote a new drug Oxytetracycline. This was further developed to 
Doxycycline, then Doxycline Hicalte was again by molecular manipulation. 
Interestingly, all this drugs enjoyed patent protection. Now, Doxycycline 
Hicalte is marketed at Rs.10 per tablet, while the same product is sold by Indian 
manufacturers at Rs.2 per tablet. I feel this kind of monopolistic situation 
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created by multi-nationals would get stronger after India goes in for product 
patent law. Presently, the process patent law prevalent in India has created a 
level playing field ruling out monopolistic situations arising from molecular 
manipulations”. Interestingly enough, Indian pharmaceuticals became one of 
the cheapest in the world after the implementation of the Indian Patent Act, 
1970.) 


Another illustration: 


Dr. Patel said, “Pfizer was marketing. Amlodepine at Rs.21 per tablet, as 
against Rs.5 per tablet offered by Indian companies. The important point is 
that Amlodepine is just a molecular manipulation of another molecule, 
Nifedipine developed by Bayer. He further added that there were six more 
calcium cannel blocking agents developed and marketed in the last ten years, 
which enjoy product patent, which are common in material content and are 
derivatives of one particular molecule.” 


A global study will reveal the skullduggery of MNCs and the Indian 
indigent is forgotten by its own surrogates if product patent is granted to 
keep TNCs in exploitative good humour. 

May I humbly conclude, as a lay person with concern to preserve the 
jurisprudence of human health for Indians, that you, as proud India’s humble 
servants, oppose and defeat the bill before Parliament. I am sure that two 
Houses, the Health Ministry, the Prime Minister and the plural parties in our 
country will collectively ensure the sovereign right of Indians to battle 
against foreign pharmaceuticals invasion at least to save the life and health 
of teeming millions. If you stand by the poor and defend the current Law of 
Patents 1970, that will be Parliament’s finest hour! A plea in anguish to 
parliament members, honourable of course; 

With patriotic confidence in your unreserved support I conclude. 


Parliament is India’s supreme-institution and you are its great members. 


A POSTSCRIPT 

You are your brother’s keeper (Bible). Do read the open letter U.S. 
Congressman Sherrod Brown, a.top democratic has published early in 
October 1999 addressing MNCs of the US: 


Well, you’ve outdone yourself. 


When a majority of Americans believe Congress should establish a prescription 
drug benefit for Medicare beneficiaries and buy your products, you protest 
because you’re afraid you wouldn’t be paid enough. When some members of 
Congress propose that senior citizens get the same price discounts that large, 
profitable HMOs enjoy, you buy very expensive television advertisements and 
accuse government of meddling in your medicine cabinet. And when a few 
members of Congress suggest we bring some good old-fashioned American 
competition into the monopoly drug pricing system, you spend millions lobbying 
Congress and threatening to stifle the development of new drugs if we take that 
Step. 

You have repeatedly told the American people — who pay significantly higher 
prices for drugs than any other nation in the world — that any reduction in 
prices will cause you to drastically curtail your research. 


For one thing, even before we pay the enormous drug prices you charge us, 
you’re getting plenty of help with your research and development expenses from 
the American taxpayer. Congress — where your multi-million dollar lobbying 
operation has such great influence — as granted you enormous tax breaks for 


research and development__The National Institutes of Health, with an annual 
budget of $15 billion, does a lot of research for you without charge. You take 
the information, patent it, and market_another new and very lucrative miracle 


drug. | 
And let’s look at your profitability. Last year, your industry made $22 billion, 5 
percent more than any other industry in America. 


He has introduced a bill (Affordable prescription Drugs Act) against 
this Frankenstein’s monster: 


BROWN INTRODUCES INITIATIVE TO REDUCE HIGH 
PRESCRIPTION DRUG PRICES THROUGH MARKET 
COMPETITION. 


“Drug companies have scored a triple-double. They get huge tax breaks, most 
research and development is publicly funded, and drug firms’ charge the 
highest drug prices in the world. American drug companies have had it good 
for along time. But these good times have been at the expense of people who 
cannot afford to pay absurdly high prescription drug prices. We must protect 
public health and make essential prescription drugs more affordable.” Brown 
S010. 0 3 keee Brown said his bill is necessary because drug companies 
charge Americans higher prices — in many cases twice as high — than the 
citizens of any other industrialized nation. He said an average dosage (60 
tablets) of Zocor, which treats high cholesterol, costs $44 in Canada and a $102 
in the U.S. In addition, one month’s supply of Tamoxifen, which treats breast 
cancer, sells for $156 in the United States compared with only $12 in Canada. 
Brown also noted drug company profits outpace those of every other industry by 
at least 5 percent and that drug companies spent $8.3 billion on marketing and 
advertising last year 


eeeeeee 
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Bill summary 

The Affordable Prescription Drugs Act would use market competition to bring 
down the cost of prescription drugs. Drawing from intellectual property laws 
already in place for the cable industry, pollution prevention inventions, and 
other product and services prone to monopolistic pricing, the legislation would 
establish “product licensing” for essential prescription drugs. 

The bill would also require drug companies to publicly disclose the financial 
information necessary to evaluate the prices charges for patented drugs. 
Information is our best weapon against pricing abuse. 

Product Licensing 

Under certain conditions -- if, for example, a prescription drug provides a 
substantial public health benefit and its price is unjustifiably high — the federal 
government could require drug manufacturers to license their patent to generic 
drug companies. Competitors would be permitted to market new drugs before 
patent expiration, paying the patent holder a reasonable fee or royalty for that 
privilege. 


The full text is too long but brevity brings out the best of the worst. 
Why not Indian MPS have like luminous guts? 
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